Introduction
In jurisdictions the world over, courts have engaged in the complex task of exploring the relationship between civil and political rights, on the one hand, and economic and social rights, on the other. This process has been taking place in the context of the interpretation of justiciable civil and political rights documents, as a response to individual petitions that questioned the dichotomy between the two groups of entitlements. Courts and other monitoring bodies have been faced with difficult questions of substance and competence: do social rights impose duties similar to civil and political rights or are they clearly distinguishable? Can judicial interpretation of a human rights document extend to areas that the drafters never envisaged, and if so, in what circumstances and to what extent? Viewed as social and collective rights, but appearing also in traditional civil rights documents, labour rights have often been at the forefront of academic debates.
The aim of this article is to give a principled justification for protecting labour rights as a part of civil and political rights conventions. The main focus of the analysis is on the European Convention on Human Rights (ECHR or 'the Convention'), which has given rise to controversial decisions in recent years (section 2). The article explores an interpretive method that has come to be known as 'an integrated approach to interpretation'. It is an integrated approach, because it integrates certain socio-economic rights into civil and political rights documents. Even though the European Court of Human Rights (ECtHR or 'the Court') has sometimes been willing to expand the scope of civil and political rights in the area of labour rights, at other times there has been uncertainty, which is evident both in the outcomes reached and the reasoning. This article describes the process and suggests that the uncertainty in these moral, legal and political questions is due to the fact that the integrated approach has mainly rested on reliance on materials of labour rights bodies, such as the International Labour Organisation (ILO), which provoked much controversy among judges and academic scholars. The problem is also evident in the context of the Canadian Charter of Rights and Freedoms, which has addressed similar issues as discussed in section 3.
What emerges from the developments and debates is that the work of bodies like the ILO can help contextualise human rights questions in the employment sphere. However, what is missing in the process of interpretation is a theoretical justification. Where can we find such a justification for the integrated approach to interpretation in the area of labour rights? In order to address this question, the article turns to human rights theory. Section 4 looks at the idea of the indivisibility of rights, first, and the concept of freedom, second, as a justification. This section argues that liberty, which is a commonly articulated basis of civil and political rights, is equally critical as a basis for social and labour rights too. What is needed is a positive account of freedom, though, which this article advances. This takes account of issues such as material resources and availability of options, and is here analysed in light of the theory of human capabilities. This analysis of freedom underlies all groups of rights, leads to the collapse of sharp divisions between them, and requires the adoption of the integrated approach to interpretation.
The European Convention on Human Rights
A definition of labour rights is necessary before moving on. Labour rights are entitlements that relate specifically to the role of being a worker. They can include a right to work in a job freely chosen; a right to fair working conditions, which may encompass issues as diverse as a just wage or protection of privacy; a right to be protected from arbitrary and unjustified dismissal; a right to belong to, and be represented by, a trade union; and a right to strike. Some of these rights can only be exercised individually and others collectively. Each of these rights may give rise to positive or negative duties. Even though differing between themselves, all these entitlements should be examined together for they arise in the employment context.
Labour rights have mostly been incorporated in social rights treaties, but some of their aspects have been included in civil rights documents. The European regional system of the Council of Europe provides an excellent illustration of the question of the legal protection of labour rights. As is well known, the Convention primarily concerns civil and political rights, and the European Social Charter (ESC or 'the Charter') guarantees social and economic rights. Most labour rights are protected in the ESC. The ECHR provides for a right to individual petition to the ECtHR. The ESC is monitored by
A. The 'Exclusive Approach'
The ECtHR was traditionally reluctant to protect the alleged social components of the Convention. Even though in the early landmark case Airey v Ireland, 1 it held that there is no watertight division between the Convention and social rights, its position was far from consistent. Francine van Volsem v Belgium 2 involved the question whether cutting off, or the threat to cut off, the electricity from the applicant's council flat, while she was depressive and with chronic respiratory problems that made it difficult for her to find a job, while she was also caring for her ill grandchild, constituted degrading and humiliating treatment. The Commission, examining the admissibility of the application, held that, although in principle facts such as these might give rise to a breach of Article 3 that prohibits inhuman and degrading treatment, the minimum level of severity was not attained. The complaint was, therefore, declared inadmissible. The judicial protection of a social minimum of decency under the Convention was uncertain, and the decision was criticised by leading scholars, like Antonio Cassese.
3
Labour rights case law illustrates the problem. The Convention explicitly protects two labour rights only: the right to form and join a trade union and the prohibition of slavery, servitude, forced and compulsory labour. Yet in a line of cases that were decided in the 1970s, 1980s and 1990s, looking at trade union rights, the Court repeatedly ruled that when a right can be classified as social and is protected in the ESC or in instruments of the ILO, it ought to be excluded from the ECHR. When applicants alleged that Article 11 (the right to form and join a trade union), encompasses a right to strike, for instance, the claim was rejected. 4 Similarly, the right to consultation and the right of a union to be recognised for the purposes of collective bargaining were not regarded as essential components of Article 11. 5 The Commission and Court created what Craig Scott called a 'ceiling effect'; 6 the ceiling being, in this context, the ESC and the ILO.
This approach can also be called the 'exclusive approach', because the Court excluded social and labour rights from the scope of the ECHR, for the reason that they were protected in the ESC. Unsurprisingly, the jurisprudence where the Court adopted this stance gave human rights a bad name in labour law scholarship. Labour lawyers, like Keith Ewing, were sceptical about the effect of the Convention on rights of the socio-economic sphere, and questioned the That the decisions of the Court were criticised does not mean that they cannot be explained. Two reasons may explain the exclusive approach: first, the strict separation between civil and political rights and economic and social rights that was prevalent in international human rights law in the second half of the twentieth century; second, the fact that international human rights law traditionally regulated the relationship between the state and the individual, while the employment relationship is usually part of the private sphere. Both these assumptions have been challenged in recent years.
Being classified as social rights, labour rights were neglected in international human rights law. 10 In the context of the ILO, their monitoring was weak.
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Many liberal constitutions and human rights documents either did not protect them at all, or did not protect them on an equal footing with civil and political rights. There are, of course, certain examples of European national legal orders that incorporate social and labour rights. 12 In Italy, for instance, they feature in a section of the Constitution; 13 in Spain certain labour rights are protected together with other civil and political rights, while other social and labour rights are classified as principles of social policy; 14 in Greece, social and labour rights are protected together with civil and political rights. 15 Yet in many other jurisdictions at national level, in common law countries mainly, and at international level, they were neglected. This was due to the supposed sharp differences between the two groups of entitlements. On a view commonly advanced in the second half of the twentieth century, civil and political rights are negative, cost-free and have easily definable content. Social rights are positive, resource demanding and vague. For these reasons, these should not even be seen as rights; 16 or even if they are, a court is an inappropriate forum to decide questions that are abstract and resource demanding. These should better be left to the discretion of people's elected representatives, rather than the hands of unelected and unaccountable judges.
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The above assumptions have been put into question in recent years by two lines of developments. First, in theory, the conceptual division between the two groups of entitlements has been challenged. Scholars have shown that civil, political, economic and social rights can give rise to positive and resource demanding state obligations. 18 They face similar interpretive challenges, which can be overcome by theoretical and judicial engagement through interpretation. Second, in practice, social rights (including labour rights) have been recognised as legal entitlements of a higher status than ordinary legislation in several jurisdictions. Various countries, international and regional organisations have incorporated them in human rights treaties and constitutions, and made them enforceable through individual or collective petitions. The South African Constitution of 1996 and the case law of the Constitutional Court have come to be exemplary in these debates. At international level social rights became enforceable through individual petition in the United Nations (UN) and through collective complaints in the ESC. The EU Charter of Fundamental Rights 2000, which became legally binding through the Treaty of Lisbon, similarly incorporated both civil and political, and socio-economic rights. 19 The sharp line between civil and social rights started to fade away in recent years, and the real question emerged: what is the best way to give legal force to social rights?
There is a second reason why the applicability of human rights law traditionally appeared very limited when it came to workplace relations. At its inception, international human rights law regulated the public sphere, namely the way in which the state treats its people, and not the private sphere, namely 16 Yet human rights law has over recent years been found to give rise to positive state obligations to regulate private conduct in several jurisdictions, both at international and at national level. 21 Convention case law provides ample evidence of positive state obligations. The Court has found in a number of cases that the ECHR imposes duties to act on the state, when conduct of private individuals is at stake. In Opuz v Turkey, 22 for instance, it examined the severe abuse to which a man subjected his wife. It ruled that Turkey violated its positive obligations under Articles 2 (the right to life), 3 (prohibition of torture and inhuman treatment) and 14 (prohibition of discrimination) of the Convention by failing to protect the applicant. Positive obligations can be imposed when there is imbalance of power between private parties, and state authorities know or ought to have known that one of the private actors abused the position of power. The imbalance of power between parties that requires positive intervention is very familiar in labour law, where it is used to justify unionisation or legislative intervention. 23 The existence of positive obligations, it ought to be explained, does not mean that an individual who has a claim under the Convention can turn against another individual directly. The horizontal effect of the ECHR is indirect: it is the state that may be liable for failing to protect individuals from abuse by other individuals.
Civil and political rights cannot be sharply separated from economic and social rights. At the same time human rights law may be applicable to private conduct. Did these two developments affect the exclusive stance of the Court, described earlier on?
B. The 'Integrated Approach' Perhaps due to the developments sketched above, among other reasons, the case law of the Court took a turn in recent years when it employed an interpretive method, which came to be known as an 'integrated approach' to interpretation. 24 It is an integrated approach, because it integrates certain socio-economic rights into a civil and political rights document. This integrated approach characterises the work of the ILO more generally and has also been described as a 'holistic approach'. 25 Applied to the ECHR, it means that certain social and labour components are essential elements of the Convention, and should therefore be protected as such.
In the area of labour rights under the Convention, the adoption of the integrated approach is found in two key fields: on the one hand, we have a line of cases that look at collective labour rights under Article 11; on the other, there is case law that involves access to work and decent working conditions under Articles 8 (the right to private life) and 4 (prohibition of slavery, servitude, forced and compulsory labour).
In a series of cases, the Court took cognisance of social and labour rights materials of other international bodies that illuminated the scope of the Convention. The first labour rights case where the Court adopted the integrated approach was Wilson, National Union of Journalists and Others v United Kingdom, 26 a collective labour law case that ruled that the UK was in breach of Article 11. In Sidabras and Dziautas v Lithuania, 27 the Court read a social right, the right to work, into Article 8 of the ECHR that protects the right to private life. In these two cases, the Court took note of ESC and ILO materials.
Siliadin v France
28 held that lack of criminalisation of extremely harsh working conditions, such as those faced by the applicant migrant domestic worker, amounted to a breach of Article 4. In ruling this, the Court relied on several ILO materials. In Rantsev v Cyprus and Russia, 29 where the Court was asked to examine the alleged violation of Article 4 (among other provisions), it was satisfied that the provision covers human trafficking. The Court took note of international conventions on human trafficking in support of its decision. Unsurprisingly, this interpretive technique made the Court much more open to labour rights than it had been in the past, bringing civil and social rights a step closer.
However, reliance on materials of other bodies was strongly questioned in the Grand Chamber case Demir and Baykara v Turkey. 30 The facts were as follows: Tum Bel Sen, a civil servants' trade union, had been recognised for the purposes of collective bargaining and had also concluded collective agreements. Following litigation, Turkish courts found that these agreements should be annulled, because civil servants' unions should not have been recognised as having a right to conclude them in the first place. In examining the complaint, the Court made mention of several ILO and other relevant documents, at which point Turkey raised an objection: how can it be legitimate for the Court to use ILO Conventions even though Turkey had not signed and ratified some of them? How could the ECtHR impose on it international obligations that Turkey had never agreed to undertake?
The Grand Chamber of the Court was clear: 'the Court has never considered the provisions of the Convention as the sole framework of reference' for its interpretation. 31 According to the rules of interpretation found in the Vienna Convention on the Law of Treaties 1969, a treaty ought to be interpreted according to its object and purpose. The object and purpose of a document that protects human rights is, according to a well-established principle of the Court, to make these rights 'practical and effective, not theoretical and illusory'. 32 The interpretation of the Convention must also take account of other rules of international law, 33 and read it as a 'living' document according to 'present-day conditions'. 34 Several materials can serve to elucidate the content of the Convention, both from other international organisations and from the Council of Europe itself. In addition, when taking note of the relevant materials, the Court stressed that it never distinguishes between documents that the Respondent State has signed and ratified and those that it has not. Not only that, but at times it has paid attention to materials that are not, at the time, legally binding, such as the EU Charter of Fundamental Rights.
(i) Optimism
The integrated approach to interpretation can be better understood if it is set against the background of the idea of cross-fertilization, 37 which is said to take place when a monitoring body is willing to refer to other bodies' jurisprudence. Looking at the Convention system in particular, Judge Rozakis suggested that it is 'in constant dialogue with other legal systems':
38 namely the European legal order, the international legal order and other national legal orders. 39 The ECtHR and its judges 'do not operate in the splendid isolation of an ivory tower built with materials originating solely from the ECHR's interpretative inventions or those of the States party to the Convention'. Materials of other bodies have gained weight in the case law and '[t]his is a good sign for the founders of a court of law protecting values which by their nature are inherently indivisible and global'. 40 By taking note of social and labour rights materials, the Court benefits from their expertise in the labour law field. The legitimacy of its decisions may also be enhanced when they are based on consensus of more than one supranational bodies on issues that have proved to be controversial. Labour rights are definitely one such issue, so making mention of other bodies' position has positive effects.
The reliance of the ECtHR on expert bodies in the above line of cases revived the interest of labour law scholars, who had been disappointed by early ECHR case law. Ewing said that Wilson is a decision that would 'restore confidence in Article 11 of the Convention'. 41 More recently, Ewing and Hendy characterised Demir and Baykara an 'epoch making' judgment, 42 and said that in this decision 'human rights have established their superiority over economic irrationalism and ''competitiveness'' in the battle for the soul of labour law, and in which public law has triumphed over private law and public lawyers over private lawyers'. 43 Siliadin was also welcomed for opening up the These developments were significant, both for providing broader protection to social and labour rights, which are monitored weakly in Europe and internationally, and for questioning the traditional division between civil, and social and labour rights.
(ii) Dilemma and disappointment again
But the optimism about the potential of the adoption of the integrated approach was not bound to last long. In another judgment, Sorensen and Rasmussen v Denmark, 48 it became clear that mere reliance upon materials of other international organisations was not a panacea. The case involved the right not to associate, which the Court has found to be a component of Article 11 of the Convention. Relying heavily on materials of the ECSR, the Grand Chamber examined the compatibility of 'closed shop' agreements with the ECHR. 49 The majority held that agreements which impose an obligation on employees to be members of a particular trade union with which the employer has agreed to negotiate, violate the Convention. In terms of the reasoning that relies on materials of expert bodies, the Sorensen and Rasmussen case raised the following issue: at the same time that the ECSR holds that closed shops breach the ESC, the ILO leaves discretion to member states; it does not find that compulsory union membership is contrary to ILO documents. The integrated approach, which had relied on experts' opinions up to that point, was faced with a dilemma. What should the ECtHR do when expert bodies do not agree? 51 A powerful dissent disagreed with the approach of the majority for not being appreciative of the specific context. 52 Even though the majority mentioned international legal materials of the ILO and the judgment of the Inter-American Court of Human Rights, it gave them insufficient attention, in the view of the dissenting judges, who said that the majority was mistaken in balancing the conflicting interests.
Judge Rozakis also stressed that use of materials of other bodies alone does not answer the most difficult moral, legal and political questions that the Court must address. He admitted that 'to be fair in regard to the way in which the ECtHR assesses the value of these documents, reference to one of them does not automatically lead it to rely solely or exclusively on it in reaching its decisions; the ECtHR is free to consider all the material before it, in full knowledge of its legal value and validity, and to decide accordingly.'
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The Court's uncertainty on the relationship between the Convention and social rights became even more striking in another (non-labour rights) Grand Chamber case, N v United Kingdom.
54 This judgment dealt with the issue of medical asylum. In developing its reasoning in a striking passage of the majority opinion, the Court said: '[a]lthough many of the rights it contains have implications of a social or economic nature, the Convention is essentially directed at the protection of civil and political rights.' 55 This statement marks a retrograde step in the protection of socio-economic aspects of the rights protected under the ECHR, and was strongly criticised by Judges Tulkens, Bonello and Spielmann. Sorensen and Rasmussen, Palomo Sanchez and N v United Kingdom revealed weaknesses: first, reliance on the views of expert bodies cannot do all the work, not least because experts may disagree; second, and more generally, there is uncertainty as to the social aspects of the Convention, as well as to how much attention has to be paid to ILO and ESC materials. The ILO, the ECSR or other international bodies cannot replace the Court's duty to reason morally and legally, in the same way that our moral thinking and reasoning cannot be done by others.
Canada
The raising of questions concerning the protection of social rights in the context of civil and political rights documents is not a development unique to Strasbourg jurisprudence. The example of Canada has raised dramatic controversy in academic literature, with important implications for workers' rights. The Canadian Charter of Rights and Freedoms follows the model of the ECHR: it does not explicitly protect social rights. Section 2(d) of the Charter protects workers' freedom of association. For many years, the Supreme Court of Canada excluded collective bargaining and the right to strike from the scope of freedom of association. In jurisprudence known as the Labour Trilogy, the Court examined three separate claims: one regarding Alberta statutes that did not permit many categories of public servants to go on strike and required compulsory arbitration instead; 57 the second involving federal legislation on public sector wage control that impaired the power to bargain collectively for two years; 58 and the third one involving a provincial statute that banned temporarily a lawful strike in the dairy industry. 59 The Court refused to recognise that the Charter protects the right to collective bargaining and the right to strike. In the Alberta Reference case, Justice Le Dain stated that 'modern rights to bargain collectively and to strike, involving correlative duties or obligations resting on an employer, are not fundamental rights or freedoms. They are the creation of legislation, involving a balance of competing interests in a field which has been recognized by the courts as requiring a specialized expertise.' 60 For this reason, it was ruled to be compatible with the role of the Court to interpret the Charter in light of 'modern rights' that were not explicitly mentioned in the provision in question.
Labour law scholars criticised the Labour Trilogy. Arthurs said that in this line of cases the 'score was management three, labour nil ', 61 expressing pessimism about the role of constitutional rights and constitutional courts for the protection of workers. Christian and Ewing examined the developments in relation to the ECHR and the UK experience, and said that 'incorporation of the European Convention as an equivalent document into domestic [UK] law will offer little protection from government attacks and may indeed create another platform for further restrictions on the unions'. 62 As the Canadian developments occurred before the incorporation of the ECHR into UK law, they suggested that if incorporation took place, an effort should be made to protect trade unions from the human rights document itself, as it could have a harmful effect on the interests of workers.
However It also discussed other international human rights documents, as well as the surrounding academic literature. The Court said that international materials can assist it in the interpretation of the Charter, 64 that the Charter should be interpreted as providing protection at least equal to that in international treaties that Canada has ratified, 65 and that 'these documents reflect not only international consensus, but also principles that Canada has committed itself to uphold'. 66 Several Canadian scholars generally embraced this development for recognising fundamental labour rights in the Charter. 67 Langille challenged the Court's reasoning for several reasons. 68 Langille was particularly critical of the Court's reliance upon ILO jurisprudence, namely the adoption of an integrated approach to the interpretation of the Canadian Charter. His criticism was based on questions such as these: why did the Court take note of opinions of ILO bodies, which are not judicial bodies and do not have the power to issue authoritative interpretations of ILO Conventions? Why did it rely on the ILO Declaration of Fundamental Principles and Rights at Work, without explaining that it is merely a Declaration, and not a binding Convention? How did the Court take note of Convention 98 that has not been signed by Canadaçan objection that echoes the position of Turkey in the Demir and Baykara case?
The criticism of the use of international labour law materials in the interpretation of the Charter did not remain unanswered. 69 However, the stance of the Canadian Supreme Court led to even greater controversy in 2011, in the Fraser judgment. 70 The case examined Ontario legislation, which involved agricultural workers. The legislation did not recognise a mechanism through which trade unions or other representatives could obtain collective bargaining rights. The effect was that agricultural workers were treated differently to other groups of workers in Canada. Fraser weakened the duty recognised in B.C. Health Services from an obligation of the employer to bargain in good faith, to an obligation to good faith consideration of workers' representations. Leaving the substantive outcome of the case on the side (the weak protection of a traditionally vulnerable group of workers, which Abella J emphasised), 71 the relationship between the Canadian Charter and international labour law came again to the forefront of the debate. The majority of the Court ruled that ILO treaties which Canada has ratified are relevant to the interpretation of constitutional guarantees: 'Charter rights must be interpreted in light of Canadian values and Canada's international and human rights commitments.' 72 Justice Rothstein, however, citing Langille's arguments, stressed that Canada has not ratified Convention 98 of the ILO, which cannot therefore be used as authority.
Academic scholarship from both ends of the debate's spectrum has been critical of Fraser, both for its outcome and the reasoning. 74 Scholars that were in favour of the integrated approach in the interpretation of the Canadian Charter expressed scepticism particularly because of the lack of consistency in engaging with ILO jurisprudence. Fudge said that it 'serves as a reminder that judicial decisions are pulled by gravitational forces, but unlike tides, these forces are not natural, but political', 75 and criticised the Court for being 'selective in how it uses the ILO's commentary on freedom of association and how it refers to ILO supervisory body decisions without clearly identifying the basis for the selection'. 76 Big questions remained open, such as whether the right to strike is protected under Section 2(d) of the Canadian Charter, which is the clear position of the ILO jurisprudence on Convention 87. 77 The stance of the Canadian Supreme Court in its reliance on ILO materials was characterised as 'unpredictable'. 78 On the other hand, Langille who had been critical of the interpretation of the Charter in light of ILO materials remained highly sceptical. In a co-authored piece on the Fraser judgment, he criticised afresh the Court for using human rights documents rather than developing legal arguments, treating the relevant texts as 'Holy Scripture'. 79 On his view, what the Court ought to do is to develop reasoning on the basis of legal arguments and not on the basis of ILO documents.
Bogg and Ewing, in turn, used a metaphor to illustrate the role and importance of ILO materials in the interpretation of labour rights, and the danger of ignoring the ILO's approach. They said:
Let us imagine a legal universe where Freedom of Association, as protected by the Canadian Charter, floats perilously free in its application to labour relations from its corresponding elaborative standards as specified in ILO Convention 87 and the associated Committee jurisprudence. The risk involved in such a delinking is that there would be everything to play for in filling up content-less principles with whichever interpretive theory seems to suit a particular interlocutor. Perhaps we are seeing the effect of this asserted evacuation of normative content at the As in the European example, the legal protection of labour rights as human rights, and the role of materials of expert bodies in the interpretation of human rights charters and constitutions, remained highly contested and, for the time being, unresolved in Canada too.
Justification
The developments in the context of the ECHR and in Canada and the surrounding literature show that use of experts' materials is important. It provides a deeper understanding of the labour law context and a certain degree of inspiration for the interpretation of human rights at work. Yet, the inconsistency in the way that courts use them and the controversy in academic literature, which has been illustrated above, shows that the integrated approach is in need of a deeper justification. 81 Where could we find such a justification? This section turns to human rights theory to look for a justification by, first, presenting the idea of indivisibility of rights. It then explores the value of freedom as a justification. It argues that a positive account of freedom as capability breaks down traditional dichotomies between civil and social rights, and requires the adoption of an integrated approach to interpretation.
A. Indivisibility
The integrated approach to interpretation has also been described in literature as the 'permeability thesis'. In a series of articles on the relation between civil, political and socio-economic rights, Craig Scott was the first scholar to coin the term and explore the idea. Permeability was more specifically described as 'the openness of a treaty dealing with one category of human rights to having its norms used as vehicles for the direct or indirect protection of norms of another treaty dealing with a different category of human rights'. 83 The permeability of human rights norms was said to be 'one means of giving legal effect to the abstract doctrine of interdependence'. 84 The slogan of indivisibility, interdependence and interrelatedness to which Scott and others refer, 85 is usually taken from a variety of international human rights instruments of a non-binding nature, such as the 1993 Vienna Declaration and Programme for Action. This stated that 'all human rights are universal, indivisible, interdependent and interrelated. The international community must treat human rights globally in a fair and equal manner, on the same footing, and with the same emphasis' and went on to stress that 'it is the duty of States, regardless of their political, economic and cultural systems, to promote and protect all human rights and fundamental freedoms'.
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The Vienna Declaration and other documents incorporating similar statements suggest that the international community cannot and should not only strive for the realization of some human rights; it should attempt to protect all human rights. On the integrated approach to interpretation, the idea of indivisibility suggests that the protection of certain rights might simply not be possible, if we draw a sharp dividing line between civil and social rights, because all rights are closely linked. The links between rights have been examined in theoretical scholarship from a variety of different perspectives. Henry Shue suggested that rights are very closely linked. He said that '[a]ny form of malnutrition, or fever due to exposure, that causes severe and irreversible brain damage, for example, can effectively prevent the exercise of any right requiring clear thought'. 87 Amartya Sen argued that there are strong connections between economic need and political freedom. '[F]amines have never afflicted any country that is independent, that goes to elections regularly, that has opposition parties to voice criticisms, that permits newspapers to report freely and to question the wisdom of government policies without extensive censorship.' Sen also said that '[p]olitical rights, including freedom of expression and discussion, are not only pivotal in inducing political responses to economic needs, they are also central to the conceptualisation of economic needs themselves'. Indivisibility statements have been scrutinised by James Nickel, who pressed for conceptual clarity. Nickel warned that we should guard against the view that links between all rights are very strong. 89 Exploring linkage arguments, he said: 'Supporting relations have different strengths. Strong supporting relations can be defined in terms of logical or practical inconsistency. An assisting right strongly supports the assisted right when and only when it is inconsistentçlogically or as a practical matterçfor a person to endorse the implementation of the assisted right without endorsing the simultaneous implementation of the assisting right.' 90 Weak supporting relations, though, do not mean that the supporting right is not to be protected as an aspect of the right that is explicitly protected in a document. A weak supporting relation, in Nickel's words, 'provides a reason for having [the supporting right] but not a full justification.' 91 Nickel's suggestion about the idea of indivisibility urges us to consider the integrated approach and examine carefully if the right that is derived from the Convention has sufficiently strong links with the 'anchor right', 92 which is explicitly mentioned. The statement that human rights are indivisible tells us that all human rights must be protected, but it does not necessarily require that a particular body, such as the ECtHR or the Canadian Supreme Court, which interprets a particular document, such as the ECHR or the Canadian Charter, protect all rights. The answer to this question cannot be a conceptual exercise; it has to involve the values underlying the Convention 93 and the interests supporting the right to work and rights at work. This justification can be found in the idea of freedom.
B. Positive Freedom 94
Few would contest that liberty is a foundational value of at least civil and political rights that are also called 'liberty rights'. 95 For some libertarian thinkers, liberty requires state abstention from interference, and not positive action. The fewer restraints the state imposes on individual action, the freer people are. On this view, rights based on freedom are negative in the sense that they impose on state authorities a duty not to act. For a laissez-faire liberal, state intervention cripples freedom, rather than promoting it. 96 For some, this distinguishes the basis of human rights from the basis of labour rights, which may be grounded on equality, 97 social inclusion, 98 democratic theory 99 or citizenship. 100 If negative freedom formed the basis of human rights law, it would not ground positive state obligations. Bogg and Ewing explained, for instance, that a libertarian account of negative freedom underlies the opinion of Rothstein J in Fraser that argued for very minimal protection of trade union rights. 101 However, there is a better account of freedom than that espoused by Justice Rothstein in Fraser: positive freedom, which recognises that people are not free, if the options open to them are very limited and unappealing. That there is more to the value of liberty than the imposition of normative constraints on state action has been analysed in theoretical scholarship that shows that people are not free if their basic needs are not satisfied. Waldron has argued, for instance, that '[t]here is no prospect of an individual living the sort of autonomous life we have in mind when we talk about liberty if he is in a state of abject and desperate need. His autonomy would be one of lethargy rather than agency, or, at best, action under the impulse of necessity rather than action governed by autonomous deliberation'. 102 Cohen also famously examined the relationship between freedom and material resources in his essay 'Freedom and Money'. 103 He argued that lack of money leads to lack of freedom (and not just lack of ability to act). This is because our property rules set normative constraints on the freedom of those who are not property-owners. Someone who has no money, but wants to travel by train to visit her family, will not be allowed to get on that train with no ticket, to use one of Cohen's examples. With no money, we are unfree. This point is also brilliantly illustrated in Waldron's piece 'Homelessness and the Issue of Freedom', 104 which analyses the grave restrictions that property rules set on those who are homeless. To the argument that a homeless person is as free as the rest of us to do whatever she wishes,Waldron responds that this is incorrect, because someone who is homeless cannot do anything in any place that is not public. The homeless person cannot act in private (as she does not have a home), and there are certain activities that are prohibited in public space. In this way, freedom to act is gravely restricted. The satisfaction of a basic need, like access to housing, is essential for someone's freedom.
A positive account of freedom can serve as a justification of all groups of rights. What is the relationship between positive freedom and the integrated approach?
C. Capabilities, Labour Rights and the Integrated Approach
This section will argue that a positive account of freedom both permits and demands the adoption of an integrated approach to interpretation. It will do so by examining the relationship between capabilities, as an account of positive freedom, and labour rights.
One of the key reasons why most people work is because of the income they gain through work. Having a job brings tangible benefits. Money is normally not valued as such, but because it gives access to goods that are essential for the satisfaction of basic needs, which are in turn essential for freedom. Without the money that individuals earn through paid work, they would be less free or completely unfree (unless they have some other source of income). Work and freedom are connected in this way: without work, most people cannot earn money, which is essential for freedom.
Work, though, does not only bring tangible benefits. It also brings intangible benefits.
105 Someone's job is an important element of who someone is. This is why one of the questions that we ask people that we meet is what job they do. Work is a central element of a person's identity, not only because of the value of work for people's self-perception, but for the social status that it confers, and for socialisation. The workplace is where many people develop friendships and other social relations. In addition, having a job is psychologically beneficial because it makes people feel valued in society. 'Work is a site of deep self-formation that offers rich opportunities for human flourishing (or devastation),' in the words of Schultz. 106 Work is crucial for self-fulfilment and as a source of income, for socialisation of the person and for societal well-being.
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These intangible benefits of work can be captured particularly well by elements of an account of positive freedom put forward by Amartya Sen, and It moves from the importance of resources to the actual opportunities that a person has to function in ways that she deems valuable. In this way, it pays special attention to choice. 108 According to the capabilities theory, a state does not treat its people as truly human if it does not attend to their basic capabilities. More precisely, state authorities have an absolute obligation to make people capable to pursue a series of valuable functions. A 'functioning is an achievement, whereas a capability is the ability to achieve'. 109 Capabilities theory has been used to support an account of labour rights as negative rights by Brian Langille, who suggested that on this view '[r]emoving barriers to help is a core concern'. 110 However, freedom as capability is not only about removing barriers: quite to the contrary. This is because, in Sen's words, '[c]apabilities . . . are notions of freedom, in the positive sense: what real opportunities you have regarding the life you may lead.' 111 The fact that we refer to real opportunities should not be underestimated, and is developed further by Nussbaum.
The theory of capabilities, as elaborated by Nussbaum, has as its aim 'to provide the philosophical underpinning for an account of basic constitutional principles that should be respected and implemented by the governments of all nations, as a bare minimum of what respect for human dignity requires'. 112 This theory provides, in fact, criticism to accounts of rights that are about the removal of barriers against state action: 'The Capabilities Approach . . .', Nussbaum says,'insists that all entitlements involve an affirmative task for government: it must actively support people's capabilities, not just fail to set up obstacles. In the absence of action, rights are mere words on paper. ' 113 This feature of the theory also explains why it has been used as a justification for the legalisation of social rights. 114 The theory of capability rejects libertarian accounts of negative freedom.
At the same time, Nussbaum's catalogue with the key capabilities, which a state that treats its citizens with dignity ought to promote, shows how the division of rights in categories, which we find in international law, collapses. This point is crucial for the adoption of an integrated approach. Nussbaum's list includes a capability to life of normal length; to bodily health and bodily integrity; senses, imagination and thought; emotions; practical reason; concern for other species; play; control over one's political and material environment.
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On her theory, human dignity demands 'that citizens be placed above an ample (specified) threshold of capability, in all . . . of those areas'. 116 No division between civil and social rights exists here. Nussbaum, in fact, explicitly rejects this division, because '[a]ll entitlements require affirmative government action, including expenditure, and thus all, to some degree, are economic and social rights'.
asserts that his will to quit has been subdued by a threat which seriously affects his future welfare but as to which he still has a choice, however painful'. 118 On positive accounts of freedom, this interpretation of choice is inadequate, for choice is so limited, the alternatives that individuals in the position of the applicants have are so poor, that the claim that they are free is very questionable. As the concern is about how to make people free, great socio-economic deprivation coupled by immigration rules, as in the case of Siliadin and Rantseva, limits choice to such a degree that their situation has rightly been presented as 'modern slavery'.
(ii) Relational element A positive analysis of freedom as capability is not individualistic. It views the ability to relate to others as central. Robin West has emphasised the importance of this aspect of capabilities theory, which takes rights' theory beyond traditional individualistic interpretations, which are sometimes overemphasised in other accounts of human rights. 119 The relational aspect of capabilities theory for the interpretation of labour rights sheds light on several issues that have already been explored in the case law. First, Nussbaum's 'capability to affiliation' is useful here. It was earlier said that one of the reasons why work is valuable is because people develop important relations at work. In Nussbaum's analysis, 'being able to work as a human being, exercising practical reason and entering into meaningful relationships of human recognition with other workers' is a central capability, 120 while '[m]aking employment options available without considering workplace relations would not be adequate'. 121 The ECtHR has upheld this principle. In cases such as Niemietz v Germany, where the question was whether the right to private life extends to the workplace, the Court said insightfully: 'it is, after all, in the course of their working lives that the majority of people have a significant, if not the greatest, opportunity of developing relationships with the outside world.' 122 The Sidabras and Dziautas judgment also highlighted how the implications of unemployment and the resulting social isolation can affect a person's private life as such. The ability to develop interpersonal relations outside work has not always been given sufficient attention in Strasbourg case law, on the other hand. Dismissal for reasons involving the person's private life has sometimes been upheld as compatible with the Convention, without adequate analysis of the social isolation to which it leads. In the case Pay v United Kingdom, 123 for instance, the applicant was dismissed from his job because he engaged in sadomasochistic activities outside the workplace and working time, in his private life. The Court held that his dismissal was not in breach of the Convention. In doing so, it paid little attention to the importance of having attachments and developing relationships that a person values, but that the employer might find inappropriate or immoral. The ECtHR did not give weight to the fact that someone's dismissal does not only signify loss of income (because work is important not only for the income it brings), but also loss of the ability to develop relationships with others in the workplace. The relational aspect of freedom was neglected in this case that failed to capture the links between dismissal and freedom. 124 The relational element also supports the right to form and join a trade union, which has been explored in cases, such as Wilson and Palmer. People form groups with others so as to pursue common aims that they deem valuable. If there are impediments to this right (in this case, financial incentives for non-union members), the right to associate is clearly jeopardised. The ability to relate to others is an important function of freedom of association, including unionisation, which the case law of courts should reflect.
(iii) Voice
In the labour law context a further question naturally arises: does the account of freedom presented here support any other aspect of trade union rights or does it merely require the protection of a right to form and join an association?
Positive freedom justifies not just forming associations, but also the protection of a voice at work, which has to be effective. One of Nussbaum's central capabilities is the capability to control one's environment. 125 In labour law, for a voice at work to be meaningful, it has to encompass collective bargaining. Bogg and Ewing explained how trade union activity may be protected, in a scale ranging from weak to strong protection, as follows: first, a right to make representations to the employer, second, the right to consultation, and third, the right to negotiate. 126 For workers to have a voice at work, strong protection of collective bargaining is essential, and a 'thick'conception of freedom of association is required, which 'encompasses special constitutional ''activity-rights'' for trade unions'. 127 Otherwise, the voice at work will be muted, as they convincingly argued discussing the Fraser case of the Canadian Supreme Court.
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The right to strike must also be given special status, for without the ability to resort to strike collective bargaining becomes 'collective begging'. 129 The right to strike is an essential means that workers have to control the environment, and to resist the power of the employer to abuse the inequality inherent in the employment relation. Recent Strasbourg case law that views the right to strike as an essential component of the right to associate also reflects this view. 130 Looking at the right to strike as a human right has important implications. 131 First of all, it becomes an individual right instead of a right that belongs to trade unions. Moreover, its nature changes, for it no longer depends on collective bargaining. 'The human rights lawyer will see the right to strike as having a wider purpose than the labour lawyer, as relating not only to the exercise of power in the workplace but also the exercise of power in the wider political community.' 132 Third, a right to strike as a human right imposes a duty upon the state to protect individuals from dismissal for its exercise.
A positive account of freedom as capability, to conclude this section, requires the protection of civil and political, and economic and social rights, and can shed light on important principles that are relevant to the protection of labour rights through civil rights documents. Even though it is not the only possible justification for an integrated approach to interpretation, 133 it is fundamental to realise that it is a significant one. Capabilities theory leads to a better understanding of the notion of freedom and emphasises the collapse of artificial divisions of rights that traditionally placed emphasis on some elements of individual well-being (free expression, for instance), neglecting some others (like the right to work). It also captures the importance of non-material benefits of work, and therefore requires a more complete protection of work-related rights. In addition, the understanding of freedom as capability enriches the content of human rights by moving their content beyond individualism. Finally, the interpretation of rights in light of this theory is based on values that underlie the Convention, and recognises aspects of them that have been neglected this far. In this way, it creates what Nussbaum calls 'capability security', 134 ensuring that key human capabilities are recognised as having an important role, and are not left to the whim of those that have the political, legal or economic power to neglect them.
Conclusion
This article discussed the controversial issue of the legal protection of labour rights under the ECHR. It focused on a particular interpretive technique that has emerged in jurisprudence, the integrated approach to interpretation, which reads certain social and labour rights into a traditional civil and political rights document. It accepted that by using materials of expert labour bodies, the European Court of Human Rights can contextualise human rights in the employment relation. However, resting on the belief that legal rights should be read in their best light and in accordance with present day conditions, this article argued that a deeper justification for the integrated approach is both possible and necessary. In order to find such a justification, it explored positive accounts of freedom. It argued that accounts of freedom that pay attention to choice and resources, but also more social and relational elements, can serve as a foundation of these documents and a justification for the adoption of an integrated approach to interpretation. What emerged is that a positive account of freedom, analysed in terms of human capabilities, demands the adoption of an integrated approach to the interpretation of the ECHR. As a matter of human rights theory, to conclude, a principled justification for the integrated approach to interpretation is essential for a process that at this point is faced with uncertainty. In the current climate of academic controversy, this analysis serves as a starting point to move beyond questions of expertise in the labour and social rights context, and helps break down artificial dichotomies between rights that today seem obsolete. It helps link the various different debates on the character of labour rights as human rights, which we find in labour law scholarship. It connects human rights law to the underlying normative principles. 135 Crucially, what this analysis shows is that workers have human rights, which the law, read in its best light, recognises and protects.
